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THE LEGAL ASPECT OF "TRUSTS." 

BY JOSEPH S. AUEEBACH. 



Discussion, criticism and hostile legislation have certainly 
kept pace with the formation of the great manufacturing cor- 
porations now popularly called Trusts. 

Periodicals and newspapers give no small attention to the 
subject; no political platform is complete without the anti-trust 
plank; the anti-trust idea brings men to feasts and furnishes the 
intellectual relish for the guests; a council of war — diplomatically 
called a conference — has been arranged between the Governors 
of various States in order to agree upon a uniform method of 
corporation scalp-taking; the legislatures of more than a score of 
the States have framed laws for the suppression or regulation of 
these great corporations, and Congress itself has spoken upon the 
subject. 

Thoughtful articles, written by men of authority on economic 
questions or of wide experience as manufacturers and merchants, 
while appropriately pointing out possible dangers to the public 
welfare lurking in these, as in all large aggregations of capital, 
have on the whole been conservative in tone and yet hopeful as 
to the future of these corporations as a new avenue for the invest- 
ment of capital, a further means of improving the condition of 
labor and an additional opportunity afforded American enterprise 
to reach out directly to the domestic consumer and to enter the 
markets of the world as a successful competitor. 

The real benefits seem to be recited with precise illustration. 

To the charge thai these corporations can control the output 
of the product and regulate its price injuriously to the public in- 
terests, there is opposed the illustration of the lower price of the 
product with increased confidence in its quality. To the charge 
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that with corporations thus constructed the employee is a mere 
slave of capital, there is recited the advance in his wages and his 
enlarged leisure. To the charge that a monopoly has been 
created, a list of competitors in the industry is supplied. If 
rivals are unsuccessful, it seems to be established beyond much 
conjecture that it -is due to lack of intellect rather than to any 
plans of oppression set in motion by the larger corporations, and 
that the waste or bye-product of the indifferent manufacturer be- 
comes the source of profit and of dividends to the corporations 
representing selected ability. 

What is responsible for this flood of legislation is perhaps not 
altogether clear. By some it is assumed to be due to the claim 
that many large corporations are enjoying great benefits and not 
assuming their just share of the public burdens. Some assert it 
to be simply an old attack made in a new form, having its 
source in the alarm with which labor at the outset has always 
regarded any innovation in the use of capital employed in in- 
dustry. 

Perhaps one or two offending corporations have been respon- 
sible for this general and concerted attack; but it seems trite to 
say that all these corporations ought not to be judged by the 
shortcomings or the misconduct of a few. 

"Ex uno discite omnes" was written, a long time ago, about 
a wooden horse, and was poetry. 

Whatever, however, be the cause of the attack, the condition 
is apparent. To seek for the cause is interesting; it is more per- 
tinent just now to know the legal effect of this legislation. 

All men with property interests at stake — and all but tramps 
are of this great class — are deeply concerned in the new industrial 
development and its accompanying opposition; and while it is 
somewhat hysterically insisted by those who declaim and legis- 
late that the public welfare is at stake, certain it is that a man's 
right to dispose of his property to his own advantage is on trial. 

The Sovereign Power has the right to see to it that the opera- 
tions of corporations are controlled within certain well-defined 
limitations for the general good. When acting within its police 
powers its power is well-nigh supreme. It has, under certain 
circumstances, the right to forfeit and confiscate property, and 
even courts of equity will not interpose; but it has no right from 
caprice to interfere with the operation of natural laws in trade 
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or commerce or to set up methods of oppression opposed to all 
our traditions and inherited rights of security. 

In this land the accused is not presumed guilty but innocent, 
and execution does not precede, but follows judgment. 

Little or no discrimination is attempted in these anti-trust 
statutes. Every corporation which represents by purchase what 
was previously enjoyed by several corporations or individuals is 
straightway condemned by statute as a criminal combination. 
There is little or no attempt to define the offences aimed at. 
The effect of a combination is not separated from its purpose; 
harsh methods of procedure are authorized, property is sought to 
be forfeited, ordinary trade contracts are forbidden, and the 
concern seems to be not how to legislate wisely, but how to leg- 
islate hurriedly and dramatically. 

Even in a statute of the State of New York, passed in 1897, 
where quite other things should be looked for, an unjustifiable 
method of procedure against these corporations is prescribed. 
Frequently the examination of a witness before trial may be a 
proceeding quite as important as any other in a pending action, 
and is permitted by the courts ordinarily with great reluctance 
and only after it has been made clear that the testimony sought 
for is essential and necessary. In this statute, by preliminary pro- 
ceedings, the Attorney-General may, without notice, apply for 
orders summoning witnesses from their homes to distant parts 
of the State, requiring them to produce on such examinations 
books, documents or papers in their possession or under their 
control relating to the subject of examination. All this pro- 
ceeding may be initiated ex parte on the mere whim of the At- 
torney-General. The referee on such a preliminary examina- 
tion is even authorized to punish a witness for contempt. The 
whole procedure partakes of the nature of a star chamber in- 
vestigation rather than an orderly proceeding in a court of jus- 
tice in the nineteenth century. 

I am not saying that such a statute will be upheld. In fact, 
a proceeding under it has already been defeated, though the 
Court on appeal declined to pass upon the constitutionality of 
the statute itself. I am referring to it only as an illustration 
of the temper with which legislatures approach this whole ques- 
tion. And still further, to emphasize this, it may be added that 
the Legislature of 1899 in New York, in amending the statute of 



378 THE NORTH AMERICAN REVIEW. 

1897, while seeking to introduce language which would evade or 
at least avoid the previous adverse decision, attempted to make 
this preliminary proceeding even more objectionable than that 
under the original Act. 

Neither political party offers any protection. Each appar- 
ently would outdo the other in its bid for public support. New 
York, if shouting less, is about as active as Texas. Democrats 
legislate and Republican Governors sign, Eepublicans legislate 
and Democratic Governors sign, these indictments called 
statutes. 

While it is safe to say that the greater part of the anti-trust 
legislation is intemperate and unjustified, it is of the first im- 
portance to know how much of it is legal and to what extent, 
so far as it is legal, it can operate to impede or suppress the legi- 
timate operations of these corporations, until public opinion can 
dictate a wiser policy toward employed capital. Capital will de- 
sert existing corporations, or certainly will refuse to be in- 
volved in any new ventures, unless the investment be legally 
secure. 

If trade is to follow the flag, the flag must offer protection 
and security. 

The legislation has come from two sources, National and 
State. 

I. — In 1890 an Act was passed by Congress of the United 
States entitled "An Act to Protect Trade and Commerce Against 
Unlawful Restraint and Monopolies." The Act is of much im- 
portance, because it is the expression of the great law-making 
power of the country, and has been the subject of repeated con- 
struction by the Supreme Court of the United States. 

"AN ACT to Protect Trade and Commerce against Unlawful Restraints 
and Monopolies. 

"Beit enacted by the Senate and House of Representatives of th-o 
United States of America in Congress assembled: 

"Sec. 1. Every contract, combination in the form of a trust, or other- 
wise, or conspiracy, in restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or engage in any such 
combination or conspiracy, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one year, or 
by both said punishments, in the discretion of the court. 

"Sec. 2. Every person who shall monopolize or attempt to monop- 
olize or combine or conspire with any other person or persons, to mon- 
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opolize any part of the trade or commerce among the several States, 
or with foreign nations, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

"Sec. 3. Every contract, combination in form of trust or otherwise 
or conspiracy, in restraint of trade or commerce in any Territory of 
the United States or in the District of Columbia, or in restraint of 
trade or commerce between any such Territory and another, or be- 
tween any such Territory or Territories and any State or States or 
the District of Columbia, or with foreign nations, or between the Dis- 
trict of Columbia and any State or States or foreign nations is hereby 
declared illegal. Every person who shall make any such contract or 
engage in any such combination or conspiracy, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars or by imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of the 
court. " 

Then follow provisions as to procedure and for the violation 
of the Act. 

At the outset it is essential to understand the power of Con- 
gress and the limitation of that power to deal with the subject 
covered by the Act. 

Congress has such power only as has been specially confer- 
red upon it by the Constitution, and the authority for the Act 
is found in the provisions of the Constitution, that Congress shall 
have power "to regulate commerce with foreign nations and 
among the several States and the Indian tribes." 

This provision of the Constitution, however, confers upon 
Congress the sole authority to legislate upon questions affecting 
such commerce, and all attempts on the part of the States to 
defeat this exclusive right vested in Congress, whether by impos- 
ing discriminating taxes, or taxes upon goods in original packages, 
or by a tax upon the agencies employed in carrying on that com- 
merce, have been condemned by the Supreme Court of the United 
States. 

Any attempt also on the part of the States to bring under 
their control or regulation any article the subject of trade or 
commerce — except where Congress has first conferred upon the 
State that right of control or regulation — has been likewise con- 
demned. Even where such right of control or regulation has 
been authorized by Congress, it has been confined by the Supreme 
Court to those eases which come within the proper exercise of 
the police power of the State. 
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The Act of Congress quoted above has been repeatedly con- 
strued by the Supreme Court of the United States in cases which 
have excited general interest. It was sought to apply the Act to 
the case of a corporation seeking, as alleged by the Government, 
to acquire a monopoly of the manufacture of sugar, which might 
be, and which in all probability would be, the subject of trade 
or commerce; and the corporation conceded that it was attempt- 
ing through the acts complained of to exercise a greater control of 
the business in which it was engaged. The Court declined to 
regard the Act as applicable to this state of facts. 

The Court said, Chief Justice Fuller writing the opinion: 

"The fact that an article is manufactured for export to another 
State does not of itself make it an article of inter-State commerce, 
and the intent of the manufacturer does not determine the time when 
the article or product passes from the control of the State and belongs 
to Congress." 

And the Court used these still more important words: 

"Contracts, combinations or conspiracies to control domestic en- 
terprise in manufacture, agriculture, mining, production in all its 
forms, or to raise or lower prices or wages might unquestionably tend 
to restrain external as well as domestic trade, but the restraint would 
be an indirect result however inevitable and whatever its extent, and 
such result would not necessarily determine the object of the contract, 
combination or conspiracy." 

****** 

"Nevertheless, it does not follow that an attempt to monopolize or 
the actual monopoly of the manufacture, was an attempt, whether ex- 
ecutory or consummated, to monopolize commerce, even though in or- 
der to dispose of the product the instrumentality of commerce was 
necessarily invoked." 

So that the Supreme Court, as stated above, has limited the 
objects of the Act to matters clearly and unmistakably relating 
to inter-State commerce, and has declined to permit the States 
to interfere with any product or article the subject of inter- 
State commerce, except where, as pointed out above, Congress 
had authorized the State to exercise over such article or product 
its police power of regulation and control similar to that exer- 
cised as to like articles produced within its own territory. 

The Supreme Court has, also, as we shall see in a moment, 
laid down the limitations of Anti-Trust State Statutes. 

In two other cases, known as the Trans-Missouri and Joint 
Traffic cases, the Court has still further reviewed the Act and 
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held it applicable to agreements between competing railroads 
for the maintenance of transportation charges. 

The effect of the two cases last referred to has been some- 
what misjudged by the general public and perhaps by lawyers as 
well. Undoubtedly, in the case first decided, there are expres- 
sions of the Court as to industrial corporations such as we are 
now discussing. Separated from their context they have, in so 
far as they are personal expressions of the Court, a meaning 
inimical to these corporations. But the Supreme Court had al- 
ready decided as quoted above, that the Act was not applicable to 
these corporations, and we are to remember that a court lays down 
rules of law only when germane to the facts before it. All other 
views are mere dicta, and have little or no weight as establish- 
ing rules of law. In the first case referred to the views of the 
Court were announced in large part arguendo in reply to the 
claims persistently made by the several counsel, that the Act of 
1890 above quoted was intended to relate only to so-called trusts, 
and not to agreements between competing railroads, and the 
claims of counsel were of a character not unnaturally calling for 
a reply. 

These views read, however, in the light of the real context, 
which is to be found not only in the opinion itself, but in the 
briefs before the Court, and in the expressions of the Court in 
cases later decided, have a significance quite different from that 
ordinarily given them. 

It must be constantly borne in mind that the Court was 
dealing, not with a trading or manufacturing corporation, but 
with quasi-public corporations, great railroads, the instruments 
of trade and commerce, in the enjoyment of valuable franchises. 
As one of their burdens, Congress sought to provide that they 
should make no agreement in restraint of trade or commerce. 
The agreement in question to regulate transportation rates was 
held to be such a restraint, and the Court found itself in a position 
to give no effect to the statute unless it held that in such a case 
the restraint was brought about, whether it was reasonable or un- 
reasonable. 

There was no question of the absorption of the assets of 
one corporation by another, but a quasi-copartnership agree- 
ment among railroad corporations just as illegal in the State 
of New York under the decisions of its courts — based upon the 
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principles of common law and not upon statute, even in the 
case of trading or manufacturing corporations — as it was held 
to be in the Supreme Court, except in the one particular as to 
the character of the restraint. The Supreme Court recognized 
a distinction, even under this statute, as to the character of such 
a restraint when arising from the operations of purely private 
corporations. 

The Court said: 

"It is true that in the Qibhs ease there was a special statute which 
prohibited the company from entering into any consolidation, combi- 
nation or contract with any other gas company whatever, and it was 
provided that any attempt to do so or to make such combination or 
contract should be utterly null and void. The above extract from the 
opinion of the Court is made for the purpose of showing the difference 
which exists between a private and a public corporation — that kind of 
a public corporation which, while doing business for remuneration, is 
yet so connected in interest with the public as to give a public charac^ 
ter to its business — and it is seen that while, in the absence of a statute 
prohibiting them, contracts of private individuals or corporations 
touching upon restraints in trade must be unreasonable in their nature 
to be held void, different considerations obtain in the case of public 
corporations like those of railroads where it well may be that any re- 
straint upon a business of that character as affecting its rates of trans-, 
portation must thereby be prejudicial to the public interests." 

These views, even supposing them to be mere dicta of the 
Court, became a rule of law in subsequent cases. 

The distinction recognized by the Court between private cor- 
porations and quasi-public corporations, is a natural one, and 
is in line with the respective responsibilities which these two 
classes of corporations are under. 

Railroad companies have franchises entitling them, to the 
extent of the thing granted, to exclusive privileges, while pri* 
vate corporations on the other hand have as a rule only the 
franchise to be a corporation. The Legislature may fix the 
rates at which transportation corporations and corporations en- 
joying municipal franchises may conduct their business; gas, 
electric light companies, street railroad corporations, are all 
answerable thus to the Legislature, and the courts have gone so 
far in the State of New York as to hold that an act of the Leg- 
islature fixing the charges of elevator companies is valid and con- 
stitutional. The general rule is that the corporate existence of 
a corporation can be challenged only through proceedings on the 
part of the State. In the case of railroad corporations under New 
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York decisions it may be attacked collaterally by a defendant in 
any proceeding where they seek to exercise against him the right 
of eminent domain. Again, under such decisions, failure by trad- 
ing and manufacturing corporations to comply with the pro- 
visions of the statute as to the conditions of incorporation may 
work a forfeiture of their existence, but such forfeiture must be 
decreed in a proceeding instituted by the public authorities. In 
the case of a railroad corporation failure to comply with the con- 
ditions of its incorporation may ipso facto work a forfeiture with- 
out judicial decree. The statute executes itself. 

So that the difference established by the Supreme Court be- 
tween private and quasi-public corporations is only one of sim- 
ilar distinctions running through many well-considered decis- 
ions, and is not likely to be departed from hereafter. 

The Supreme Court of the United States has gone further 
than this. In the Joint Traffic Association case, involving gen- 
erally the same principles as the Trans-Missouri case, the Court 
was at pains to correct some erroneous assumptions from its pre- 
vious decision. 

While reaffirming the principles laid down in the previous 
case it carefully pointed out that the Act applied only to those 
contracts whose direct and immediate effect was a restraint upon 
inter-State commerce. It said that any other construction 
would enlarge the applications of the Act beyond its fair mean- 
ing. The Court said that the effect upon inter-State commerce 
must not be — 

"indirect or incidental only. An agreement entered into (or the pur- 
pose of promoting the legitimate business of an individual or corpora- 
tion with no purpose to thereby affect or restrain commerce, and which 
does not directly restrain such commerce, is not, as we think, covered 
by the Act, although the agreement may directly and remotely affect 
that commerce. ... To suppose, as is assumed by counsel, that the 
effect of the decision in the Trans-Missouri case is to render most busi- 
ness contracts or combinations, however indispensable and necessary 
they may be, because, as they assert, they all restrain trade in some 
remote and indirect degree, is to make a most violent assumption and 
one not called for or justified by the decision mentioned or by any other 
decision of this Court." 

The Court went on to say that the sole question before it 
was whether Congress, in the exercise of its right to regulate 
commerce between the several States or otherwise, had the power 
to prohibit as in restraint of such commerce a contract or com- 
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bination between competing railroad corporations such as that 

before the Court. 

The Supreme Court, therefore, has decided, that while under 
the Act the question whether restraint of inter-State trade and 
commerce by public corporations be reasonable or unreasonable 
is of no moment, a wholly different rule prevails as to private 
corporations, and that as to either class of corporations such re- 
straint must be express, direct, immediate, not remote and inci- 
dental, and that the clear purpose or object of the acts must be 
such restraint. 

In two subsequent cases these limitations of the Act, as ap- 
plied to business corporations and associations, were again empha- 
sized. The facts in these cases showed that certain live stock 
associations undertook by their rules of government to limit the 
dealings of individuals to members of the association; to forbid 
buying live stock from commission merchants not members of 
the exchange; to fix commissions, to prohibit the employment of 
agents except upon stipulated salaries; to provide that no mem- 
ber of the association should transact business with persons vio- 
lating the rules and regulations of the association, or with an 
expelled or suspended member after such violation, etc., etc. 

There is no doubt that with such facts before them the Court* 
of several of the States would have held the defendants guilty of 
misconduct under statutes similar to the Act of Congress. 

The Supreme Court held not only that the acts complained 
of did not come within the Act, but that if they did they were 
not in restraint of trade or commerce, because not unreasonable. 
These two cases are of far-reaching effect. They strike at the 
very foundation of most of the anti-trust statutes while they 
construe the Act of Congress itself; they write into all thos3 
statutes words of limitation and qualification which no State 
Court is at liberty to disregard; for as we shall see in a moment, 
to disregard the principles thus laid down, is to violate the pro- 
visions of the Fourteenth Amendment to the Constitution of 
the United States. 

IT. — The statutes of the several States are of various kinds, 
from the simple prohibition of trusts and monopolies to such an 
elaborate piece of legislation as the latest effort of the State of 
Texas, impudent and offensive in its form, and in its substance 
violative of the rights of liberty and property guaranteed by the 
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Constitution of the United States. The framework of all these 
anti-trust statutes is about the same. There is a varying filling 
in by way of declamation, according to the popular demand, upon 
the respective legislatures, but the statutes do not differ materially 
in their substance. They are for the most part alike in that they 
attempt to reach all contracts or arrangements that may effect any 
restraint of trade or competition, whether express or incidental, 
reasonable or unreasonable. 

The Courts of New York have largely interpreted their own 
statutes with reference to the principles of the common law. 

Now, at common law, even contracts that were in unreason- 
able restraint of trade were not unlawful in the sense of being 
criminal, but were simply void and unenforceable. 

Until the reign of George III. there existed in England a 
large number of statutes with reference to badgering, forestall- 
ing, regrating and engrossing, all of which were aimed at inter- 
ference with the ordinary natural laws of trade. Not improp- 
erly, they might be termed anti-trust statutes. During the reign 
of George III. many of these statutes were repealed, and during 
the reign of the present Queen the remainder were repealed. 
The commercial prestige of England required that they should 
be swept away, and to-day in England every combination or ar- 
rangement for the legitimate purpose of developing trade is fos- 
tered and upheld. Every combination of capital using misrep- 
resentation or framed to crush out a rival can be reached and pre- 
vented by injunction. But a combination engaged in the at- 
tempt to secure a large control of an industry in the ordinary 
course of trade, even though it operated under selfish plans for sel- 
fish ends, does not come within the control, much less the condem- 
nation, of the law. 

Not very different are the decisions of the Courts of the Stat, 
of New York. Before the passage of the New York Anti-Tru.^ 
Statutes, the Courts of this State held that it was not in restraint 
of trade for one corporation to purchase a rival business, accom- 
panied by a contract that the seller should not again, within a 
designated territory, carry on a business similar to that disposed 
of and they restrained the threatened violation of such a con- 
tract. 

Decisions to a similar effect were rendered by the Supreme 
Court of the United States before the passage of the Act of 

VOL. CLXIX. — NO. 514. 25 
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Congress, and are referred to with approval in both the Trans- 
Missouri and Joint Traffic cases after the passage of the Act. 

The Courts of Few York have held that not all competition 
was beneficial to the individual or to the community, and that 
a competitor had the right to purchase another interest for the 
purpose of restraining competition, which was ruinous or even 
undue. These opinions were by the highest Court in New York. 

Then came the New York State Acts of 1893, 1896 and 1897, 
regulating contracts in restraint of trade, and again the Courts 
have spoken in no uncertain way. 

The Courts of New York, since the passage of these Acts, 
have held that the test of the restraint of trade and of competi- 
tion is the reasonableness of the act complained of, and so far 
as one may conclude from these opinions, the result arrived at or 
aimed at must be, or must closely approach being, a conspiracy 
constituting an indictable offence at common law. They recog- 
nize the distinction of the Supreme Court of the United States 
that the restraint of trade evidenced by a contract between quasi- 
public corporations may be condemned, while such restraint aim- 
ed at or resulting from the legitimate though selfish acts of a 
private manufacturing or trading corporation is subject to quite 
different considerations. Yet the Courts of New York have 
been careful to place a limitation upon the rights of corporations 
to make such a combination as would be equivalent to a co- 
partnership, and for such an offence they have, without resting 
their decision on any statute, gone so far as to declare forfeited 
the charter of a mere private corporation. On the other hand, 
after the passage of the anti-trust statutes, they have upheld the 
purchase by one gas company possessing a municipal franchise, 
of the shares of stock, and thereby the control, of another gas 
company enjoying like privileges, when not only the effect but 
the intention was to stop undue competition. 

There is little difference between the decisions before and 
after the passage of anti-trust acts. Judicial interpretation has 
interpolated necessary words of limitation or construction, just as 
if the words "unjustifiable," "unreasonable," "partaking of con- 
spiracy," "prejudicial to the public interest," etc., had been writ- 
ten into the statutes themselves. In them, "what is valuable is not 
new, and what is new is not valuable." 

It has been held, too, not only in New York State but else- 
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where, that one manufacturer may sell or refuse to sell, as 
caprice may prompt him, any goods manufactured by him; that 
he may make the basis of his refusal the fact that the seller is 
dealing in goods other than of the manufacturer refusing to sell, 
and that such action does not constitute an offence in restraint 
of trade or competition, and that it does not subject the manu- 
facturer, if a corporation, to the forfeiture of its charter. 

These decisions recognize, as one judge says, that "public 
policy and the interests of society favor the utmost freedom of 
contract within the law, and require that business transactions 
should not be trammelled by unnecessary restrictions." Justly 
so, for what the requirements of public policy demand are vague 
and uncertain enough without any guessing on the part of judges. 

There are quite different decisions in other States, though in 
several of them the same result would, on the principles laid 
down above, have been reached in the Courts of the United 
States or of New York. In several instances, the decisions are 
thoroughly in accord with the legislatures which are spawning 
these statutes. 

In not all of the States where these statutes have been passed 
has there been a uniformity of decisions. Even in Texas and 
Illinois there are some Judges who have not hesitated to ex- 
press views distinctly against the tendency and current of popular 
sentiment. These Judges have read into these statutes as a 
necessary implication words of limitation and construction, so 
that property should not be confiscated or the freedom of con- 
tract unreasonably interfered with. They have held that the re- 
straint of trade harped upon ad nauseam in these Statutes is 
not any restraint of trade, however slight or incidental, but an 
express, and at the same time an unreasonable, restraint. 

In other cases the local courts have joined in the public out- 
cry, and in Ohio in a late case the court rests its decision as to 
what constitutes restraint of trade upon the rather novel doc- 
trine that "it is to the interest of the Eepublic that there 
should be, measurably, an equality in the fortunes of its citi- 
zens." Naturally enough, a Court announcing such views did 
not hesitate to repudiate the decisions of the Supreme Court of 
the United States. 

No statute is valid which sweepingly forbids all contracts, 
agreements, combinations, etc., among private corporations in 
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restraint of trade, commerce and competition, no matter what 
State courts may say. It is a violation of the Fourteenth 
Amendment of the Constitution of the United States, which pro- 
vides that no State shall deprive any person of life, liberty or 
property without due process of law, or deny to any person within 
its jurisdiction the equal protection of the laws, because, as a 
Judge of the United States Court has said, it denies to persons 
the right to make valid contracts with respect to their business 
and property, and corporations in this respect are entitled to equal 
protection with the individual. 

There are numerous decisions to this general effect, and in 
one case so holding which involved the validity of Anti-Trust 
Statute of Texas, the predecessor of the Act of 1899, the Court 



"The vice of the act in question is that it attempts to prevent too 
much. It does not stop at reasonable limits. It Is not content with 
making criminal general restraint of trade, but it makes criminal all 
restraints of trade. It is not content with affixing penalties to acts or 
contracts which unreasonably restrict competition; it condemns any 
agreement or arrangement which prevents competition between two 
or more persons entering into it. It not only prevents competitors 
from oppressing the public by unreasonable agreements as to produc- 
tion and prices; it also prevents persons associated in interest, joint 
owners and co-partners, from making any agreement about their pro- 
duction and prices. It not only prevents persons from using their capi- 
tal, skill and acts for the purpose of increasing prices; it reaches the 
very acme of absurdity, in preventing persons from uniting their capi- 
tal, skill and acts for the purpose of reducing prices. The Legislature, 
perhaps, had in mind that which might possibly be a means of public 
oppression, to wit, the forced reduction of prices of articles which the 
combination or partnership purchased, but the act does not discrimi- 
nate between articles purchased and articles sold. And it is because 
it does not so discriminate, because of the want of ordinary care in study- 
ing the meaning of words that we have on the statute books of Texas 
at this close of the nineteenth century, during which combinations of 
capital and skill have cheapened the price of products to an extent un- 
paralleled in the world's history, an act making it a highly penal of- 
fence for two or more persons to unite their capital and skill for the 
purpose of reducing the price of the products which they undertake to 
manufacture and sell." 

Thus this particular statute and all similar statutes are con- 
demned. 

It is unnecessary to multiply quotations. The opinions of 
the Supreme Court of the United States, announced by some 
of its great Judges, are in accord with the views quoted. The 
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"liberty" of the Fourteenth Amendment as interpreted by that 
Court means, among other things, the liberty of the individual, 
free from legislative control or restraint, to pursue an ordinary 
calling or trade and to acquire, hold and sell property and to 
make all contracts in relation thereto, except in so far as the 
State may restrict them in the exercise substantially only of its 
police powers. 

Moreover, in the exercise of its police powers the State is 
confined within a .narrower limitation in matters affecting inter- 
State commerce than in those relating to its domestic affairs. 
This well-known principle has just been emphasized by the Su- 
preme Court of the United States. 

The State of Pennsylvania, by an act of its Legislature, pro- 
hibited the manufacture and sale of oleomargarine within the 
State. The Supreme Court of the United States upheld the Act 
as not violative of the Fourteenth Amendment to the Constitu- 
tion. The same Act, when sought to be applied to transactions 
relating to inter-State trade and commerce, was held invalid by 
the Supreme Court. 

The Court said: 

"The Powell case" (the first case decided) "did not and could not 
involve the rights of an importer under the commerce clause. The 
right of a State to enact laws in relation to the administration of its 
internal affairs is one thing, and the right of a State to prevent the in- 
troduction within its limits of an article of commerce is another and 
a totally different thing. Legislation which has its effect wholly within 
the State and upon products manufactured and sold therein, might be 
held valid as not in violation of any provision of the Federal Consti- 
tution when at the same time legislation directed toward prohibiting 
the importation within the State of the same article manufactured 
outside of its limits might be regarded as illegal, because in violation 
of the rights of citizens of other States arising under the commerce 
clause of that instrument." 

It would be difficult to overstate the importance of this prin- 
ciple as affecting and limiting State legislation against these 
corporations, nearly all of which are engaged in inter-State trade 
or commerce. 

These corporations are, as a rule, not created for the purposes 
set forth in the greater number of these State statutes, nor do 
their operations bring them within those statutes. They become 
the purchaser of the property of other corporations; the new cor- 
poration is a larger corporation than any of those whose property 
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has passed to its control; no pool, trust, combination or monop- 
oly is intended or results. The statutes of the States having 
failed to fix a limit to the amount of property which may be 
possessed by such a corporation, they have no concern with the 
amount or character of its assets. 

As a rule, these corporations have come into being for a 
variety of reasons; for economy, centralization of manufacture, 
the exercise of a more controlling interest in the product manu- 
factured to reach the public without the intermediary burden 
and expense of middlemen, for the purposes of extended credit, 
for meeting foreign or domestic competition, against which the 
individual and disassociated manufacturers would be powerless. 
And the practising lawyer, familiar through these organizations 
with the plans and purposes of his clients, is in a much better 
position to give trustworthy testimony on this subject than is 
the average legislator without the opportunity of making inde- 
pendent and personal enquiry, and swayed as he frequently is 
by party policy or public outcry. 

There is not either in or necessarily growing out of the for- 
mation of these corporations any express, nor is there any un- 
reasonable, restraint of trade, and both these conditions must ex- 
ist before any statute such as we are discussing is applicable. 

In fact, in the formation of these corporations, the main 
feature which might be thought to constitute a restraint of 
trade or commerce or of competition is the contract usually ex- 
acted by the purchaser of the vendors that they will not within, 
a specified territory for a given time engage in business similar 
to that disposed of. But such contracts, as pointed out, have 
been upheld by the Supreme Court of the United States both 
prior and subsequent to the Anti-Trust Act of Congress. 

Assuming such to be the purpose and effect of the formation 
of these corporations, no State law can restrict their operations 
when admitted to a domicile within their territory, nor can the 
State, by taxation or otherwise, interfere with them if engaged 
in inter-State commerce, even though not admitted to the priv- 
ileges of domicile. Created there or domiciled there, they must 
not be interfered with; for, in the opinion of the Supreme Court 
of the United States, corporations are entitled to the protection 
of that part of the Fourteenth Amendment which declares that 
no State shall "deprive any person of life, liberty or property 
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without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws." Moreover, no 
State shall pass any law impairing the obligation of a contract, 
whether that contract be executory or executed, express or im- 
plied. 

It is safe to say that wherever the Courts of a State have 
construed anti-trust statutes in disregard of these words of rea- 
sonable limitation upon the legislative powers, the decisions are 
in direct conflict with the Constitution of the United States as 
interpreted by its Courts. 

III. — It has been held in a series of cases by the Supreme 
Court that each State shall be the judge of the conditions under 
which foreign corporations shall be admitted to do business 
within its territory, and that discriminating provisions of a 
State in favor of its own corporations as against foreign cor- 
porations are not in conflict with the clause of the Constitution 
of the "United States which declares "that the citizens of. each 
State shall be entitled to all the privileges and immunities of citi- 
zens in the several States." 

It has been held, however, that when the question involved is 
one of inter-State trade or commerce, a foreign corporation 
stands upon the same footing as an individual. 

Every State, therefore, has a liberty, and almost a license, 
in determining what class of corporations shall be admitted to 
its territory, and the conditions under which they are to be ad- 
mitted, save only that it shall do nothing which in effect regulates 
trade or commerce carried on by a foreign corporation. It can 
determine that a foreign corporation shall not have a legal status 
there, but it has no right to restrict, embarrass, interfere with or 
have any regulation over a foreign corporation selling its goods 
through solicitors or representatives, or otherwise carrying on 
inter-State trade or commerce within its territory. 

Exclusion is not feasible; it is a mere academic right on the 
part of the States, for the exclusion cannot be absolute since the 
foreign corporation can cross the border of the State, and, as 
a trading corporation, exercise the rights of an individual to the 
extent of disposing of its product by solicitors, or canvassers, 
and where the product or article dealt in requires skill in its 
installation, may actually instal and set up the article disposed 
of. To exclude the corporation, therefore, when it is a manu- 
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facturing corporation, is simply to displace the resident employee 
by the employee foreign to the State. In other respects the cor- 
poration must be let alone. No political policy dare go as 
far as this. Such legislation though it might subject the corpora- 
tion to great expense and inconvenience in the manufacture and 
sale of its product, would affect still more injuriously the well 
being of the local employee and the prosperity of the State. 
The result of statutes of exclusion, such as have been passed in 
the case of insurance companies employing only a few agents 
and local representatives, is quite different from the effect of 
such action when directed against a manufacturing corporation. 
For whether the excluded corporation employ new mechanics or 
withdraw from the State its labor interests, the effect upon the 
State's prosperity is the same. Somewhere in some of the States 
outside of the State of their creation, or if not there, then in 
the State of their domicile, these corporations will find the in- 
vitation and protection of wise laws, and from this centre will 
reach out in their rivalry for the trade to which their skill en- 
titles them. So that exclusion, whether by direct statute or in- 
directly through the taxing power, need not be looked for. 

The laborer will look with indifference, perhaps with favor, 
upon schemes of legislation proclaimed to be for his interest. 
So long as the politician seems to be working on these lines — 
though he be imperceptibly bringing about other results — the 
laborer will be silent, or he may help along the plans imperfect- 
ly explained to him and not understood by him. But let his 
hands thereby be idle and his home less comfortable, and the 
able workman will develop into one prepared to use his idle 
time in directions not pleasing to his false teachers. 

Even Pennsylvania, which originally prohibited foreign cor- 
porations from holding real estate within its territory under the 
penalty of escheat to the State, has of late modified its statute 
in favor of certain foreign corporations, and under the decisions 
of its Courts a foreign corporation may also own practically all 
the shares of capital stock of its domestic corporations possessed 
of real estate. 

But, irrespective of what must be the clear policy of the 
State, it cannot, as has been pointed out, exclude the corpora- 
tions we are considering if they be engaged in inter-State or for- 
eign commerce. It cannot even tax the agents or solicitors of 
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such corporations for the privilege of doing business within its 
territory, much less exclude them. 

There have been times when it seemed that the Supreme 
Court was inclined to some modification of these views, but the 
result arrived at is final. 

The description of inter-State commerce is all-embracing. 
"The negotiation of sales of goods which are in another State 
for the purpose of introducing them into the State in which the 
negotiation is made is inter-State commerce." Another opinion 
reads: "It comprehends intercourse for the purposes of trade in 
any and all its forms, including transportation, purchase, 6ale 
and exchange of commodities between the citizens of different 
States." 

A great Judge of the Supreme Court has said that to decide 
otherwise and to leave the question of inter-State commerce 
to be even taxed by State legislation "would be but a repetition 
of the disorder which prevailed under the Articles of Confed- 
eration." 

Corporations, therefore, domiciled in New Jersey and trad- 
ing elsewhere have nothing to fear and no favors to ask of any 
hostile State. Such State may say that they shall not be 
domiciled there, that they shall not own real estate there except 
on its own terms. The State may exclude the corporations al- 
together from a domicile, but it may go no further. These cor- 
porations may come and go from one end of the land to the other 
to carry on inter-State commerce, and no State barriers or regula- 
tions shall affect them. There are no State lines for the in- 
dividual or corporation carrying on that commerce. 

What then, in brief, has been decided is as follows: 

(1.) The restraint of trade and commerce referred to in all 
these statutes must in the case of these corporations be express 
and direct and at the same time unreasonable, and few of the 
corporations we are discussing are so formed or managed as to 
fall within a statute so construed. 

(2.) Contrary decisions of the Courts of any of the States 
are opposed to those of the Courts of the United States which 
declare that freedom of contract (made impossible under any 
other construction of these statutes) is a property right under 
the Constitution of the United States and is inviolate. 

(3.) Though the State Courts are bound thus to construe 
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these Statutes, the several States may even, from caprice, eject 
from their territory or refuse admission to any foreign corpora- 
tions — and all corporations in States other than the State of their 
creation are deemed to be foreign corporations — to the extent that 
such corporations seek to secure there a legal status or domicile. 

There the authority of the State must stop, and it must 
leave untrammelled in every way these corporations when en- 
gaged, as nearly all of them are, in inter-State trade and com- 
merce. 

(4.) Not only cannot inter-State commerce be in any way de- 
stroyed, interfered with, or obstructed; it cannot even be taxed, 
though the tax be only such as is laid by the State on its do- 
mestic commerce. It is not a question of discrimination. The 
right does not exist to impose any tax. 

These are questions set at rest by decisions which are the 
law of the land. 

The Courts of the United States may not always have been 
free from criticism as to expressions, used in the interpretation 
of the provisions of the Constitution affecting inter-State com- 
merce. Perhaps they may at times have been unconsciously be- 
trayed, as we are all at times betrayed, into sympathy for popular 
and fallacious views which cannot, however, be yielded to unless 
we are to invite our commercial downfall; but in their deci- 
sions these Courts have not misinterpreted the true significance 
of the cases before them affecting this question of inter-State 
commerce. 

Properly so, for the provision as to inter-State commerce did 
not come into the Constitution by accident, but was the nucleus 
of it. The Fifth and Fourteenth Amendments to the Constitu- 
tion protect not only the citizen, but all persons, whether natural 
or artificial, in the enjoyment of their property rights; and not 
the least of such property rights is the freedom of entering into 
contracts, of carrying on business for private profit, but with- 
out any scheme for injury to others. 

The suggestion may savor of earthiness, but it is none the 
less the fact that the prosperity and even the power for good of a 
ration is in large part a question of its commercial supremacy. 
Noble conduct and high purpses may be the commanding evidence 
of the prosperity of a nation, but they are not its foundation stone. 
Just as the Revolution, which separated the Colonies from Eng- 
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land, had its origin, not in their preference for any new method 
of government, but in their business grievances, so the Constitu- 
tion of the United States, which supplanted the Articles of Con- 
federation, was assented to, not in the desire of the new States 
for the establishment of a great nation, but in the belief that 
thereby their common commercial interests would be promoted. 
To the resolution of Edmund Randolph in the House of 
Delegates of Virginia, made in the interest of a crying commer- 
cial necessity, Daniel Webster justly attributes the first and con- 
trolling step in the series of reasons out of which ultimately was 
fashioned the Constitution, with its comprehensive — yes, sacred — 
provisions, insuring the permanency of the commercial interests 
of the nation. He said, in words worth recording and worth re- 
flecting over now: 

"Sir, whatever we may think of it now, the Constitution had its 
immediate origin in the conviction of the necessity for this uniformity, 
or identity, in commercial regulations. The whole history of the coun- 
try, of every year and every month, from the close of the War of the 
Revolution to 1789, proves this. Over whatever other interests it was 
made to extend, and whatever other blessings it now confers, or here- 
after may confer, on the millions of free citizens who do or shall live 
under its protection; even though, in time to come, it should raise a 
pyramid of power and grandeur, whose apex should look down on the 
loftiest political structures of other nations and other ages, it will yet 
be true, that it was itself the child of pressing commercial necessity. 
Unity and identity of commerce among all the States was its seminal 
principal. It had been found absolutely impossible to excite or foster 
enterprise in trade, under the influence of discordant and jarring State 
regulations. The country was losing all the advantages of its position. 
The Revolution itself was beginning to be regarded as a doubtful bless- 
ing. The ocean before us was a barren waste. No American canvas 
whitened its bosom, no keel of ours ploughed its waters. The journals 
of the Congress of the Confederation show the most constant, un 
ceasing, unwearied, but always unsuccessful, appeals to the States and 
the people, to renovate the system, to infuse into that Confederation 
at once a spirit of union and a spirit of activity, by conferring on Con- 
gress the power over trade. By nothing but the perception of its in- 
dispensable necessity, by nothing but their consciousness of suffering 
from its want, were the States and the people brought, and brought by 
slow degrees, to invest this power In a permanent and competent gov- 
ernment." 

****** 

"Every attempt to bring the State legislatures into any harmony 
of action or any pursuit of a common object had signally and disas- 
trously failed. The exigency of the case called for a new movement, 
for a more direct and powerful attempt to bring the good sense and 
patriotism of the country into action upon the crisis. A solemn as- 
sembly was therefore proposed, a general convention of delegates from 
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all the States. And now, sir, what was the exigency? What was this 
crisis? Look at the resolution itself; there is not an idea in it but 
trade. Commerce! commerce! is the beginning and end of it. The sub- 
ject to be considered and examined was 'the relative situation of the 
trade of the States'; and the object to be obtained was 'the establish- 
ment of a uniform system in their commercial regulations, as necessary 
to the common interest and their permanent harmony.' That is all." 

The man, be he judge or legislator, must he hold indeed who 
would undertake to refashion under any a priori reasoning a 
scheme of his own for government and the public welfare sub- 
stantially opposed to that which gave birth to the Constitution; 
and as time goes on and the true interests of this country are 
understood to be dependent upon its commercial pre-eminence, 
it cannot but be that all the agencies of commerce, whether it be 
what Mallock, in his "Labor and the Popular Welfare," terms 
selected ability or the investment of capital or any other appro- 
priate means to accomplish that end, will be fostered and wel- 
comed, always, however, within those limitations which guard 
the public welfare. But the public welfare is not to be deter- 
mined by the announced views of temporary party leaders. Our 
Constitution is not a newspaper or a periodical, but the deposit- 
ory of the experience of true statesmen and the inheritance of 
a great nation. Those who interpret the Constitution of the 
United States must interpret it with reference to its origin and 
its true and wide-reaching significance; and although the Su- 
preme Court of the United States cannot be expected to de- 
part and ought not to depart from those decisions which de- 
clare that a foreign corporation is admitted into the territory 
of a State only on conditions which the State prescribes, yet 
upon the question of inter-State commerce it must be looked to 
to see that no excited and fallacious local interests as to what 
does and what does not constitute a restraint of inter-State 
commerce shall overshadow and prejudice the public interest. 

The Supreme Court of the United States, for the time be- 
ing and because it alone can speak finally on this subject, must, 
until popular sentiment has been awakened to better appreciation 
of the needs of the freedom of commercial relations, be the 
refuge for persecuted capital and persecuted ability. 

Not all corporations need this protection; not all corporations 
are entitled to it. Some corporations may be organized not in 
the interest of trade and commerce, but in the interest of the 
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restraint of trade and commerce. Such corporations may be- 
come public enemies; but the great class of corporations of 
which we are speaking, though brought into being for motives 
of profit among those interested and having for their object 
larger returns through labor-saving devices and selected ability, 
are not to be frowned upon or their evil influence guessed about 
or assumed by any courts. 

If one corporation offends, let it receive the punishment. 
Let others be unmolested. We should have no defence for any 
other action. Even with madness and the "disclaiming from a 
purposed evil" for his apology, Hamlet appealed only to the 
"most generous thoughts," as he exclaimed: 

"That I have shot my arrow o'er the house 
And hurt my brother." 

There need be no solicitude as to the ultimate result of the 
workings of these corporations as a whole unless courts are car- 
ried away by crude theories to adopt a method of reasoning 
opposed to our inherited, and what should be our cherished, ex- 
perience; and when the time comes that a concerted attack upon 
such a logical, natural tendency of industrial evolutions as we are 
now witnessing is upheld by the courts, a blow will have been 
struck at American prestige from which it will not again recover 
until capital is reinvited to investment and security by prudent 
laws and wise decisions. 

That time, we may be thankful, has not yet come, and the 
courts of the United States, if wavering at times in expression, 
have in their decisions been steadfast and immovable in the vin- 
dication of property rights and personal freedom. 

While the Courts have thus protected individuals and cor- 
porations in the enjoyment of these rights, they have not 
failed to give appropriate definitions of what are omissions by 
the individual or the corporation of their obligations to the 
community, or to make it quite clear what corporations are and 
what are not entitled to the benefit of these decisions. 

Men or corporations may not conspire to fix the value or limit 
the output of a necessary of life, corporations may not enter 
into copartnership with one another; they must not create or 
seek to create monopolies; they must not be formed for that 
purpose; they must not injure the trade of another by unjust 
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methods; competition must stop at all illegal methods of rivalry, 
and competition must not mean conspiracy. 

"With these essential limitations the State Courts, or if not 
the State Courts then the Courts of the United States competent 
to speak finally and authoritatively upon the subject, have been 
on the side of the principles of law which permit a man to do 
what he likes with his own, so long as he shall not thereby aim 
at or necessarily compass the injury of others or act against the 
interests of the public welfare. 

The decisions of the Courts in thus interpreting the Consti- 
tution have but expressed the common knowledge and the ac- 
cepted philosophy of human conduct the world over. The 
commercial interests and traditions of the English race, ours by 
inheritance and adoption, have been upheld and reinforced. It 
has not been decided that the laborer may not add to his dignity 
and reward in alliance with a great industry; that it is to his 
prejudice or to that of the community that he may do one 
thing well rather than many things insufficiently; that the own- 
ers of property may not reap the fruits of industry through the 
recognition of merit from a rival, or that association implies un- 
worthy and ignoble service. 

The Courts have left good manners and generous impulses to 
be inculcated by ethical teachings and have not upheld any 
scheme to create them by statute; they have declined to permit 
the practices or the professions of a few corporations to make 
the rule for the many; they have not decided that the commercial 
progress of mankind has been along mistaken lines, nor have 
they sought to establish in the world of industry a tyranny of 
new ideas and aims. 

Joseph S. Auebbach. 



